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IN THE SUPREME COURT
OF THE STATE OF UTAH
ED"\V ARD LEE CROUCH,
Appellant,
vs.

STATE OF UTAH

Case No.
11913

' Respondent.

APPELLANT'S BRIEF

STATE:MENT OF KIND OF CASE
This is an appeal from a denial of petitioner's writ
of habeas corpus and motion to vacate and set aside
judgment.

DISPOSITION IN THE LO,VER COURT
The lower Court denied petitioner's petition for
writ of habeas corpus and motion to vacate and set aside
judgment and granted respondent's motion to dismiss,
and this appeal was taken.

1

RELIEF SOUGIIT ON APPEAL
Petitioner-Appellant seeks a decision reversing the
order of the lower Court and directing that appellanf1
petition for writ of habeas eorpus and motion to vacate
and set aside a former judgment of conviction be allowed.
STATEl\iENT O.F FACTS
Petitioner-Appellant was convicted in the District
Court, in and for Carbon County, State of Utah, in
Criminal Case No. 1716, entitled "State of Utah Y.
Lindell Ray Newton, Hermis Seth Salway, and Edward Lee Crouch". At the preliminary hearing in said
case appellant was not represented by counsel and the
testimony at the preliminary hearing was not taken by
a reporter. Appellant was bound over for trial before
the District Court, in and for Carbon County, and wa1
convicted for the arime of burglajry in the second
degree. An appeal from said conviction was taken to
the Supreme Court of the State of Utah and later
dismissed on motion.
Appellant is presently incarcerated in a California
penal institution for a conviction of the crime of pos·
session of a firearm by an ex-felon under Section 12021
of the California Penal Code.
Subsequently petitioner filed a petition for wri'
of habeas corpus and motion to vacate and set aside
his burglary conviction alleging that his constitutionnl

2

right to counsel had been denied at his preliminary hearing and that since no transcript of the preliminary
hearing is present there is no record to determine
whether his constitutional right to counsel was competently and intelligently waived. Said petition and
motion were denied and this appeal was taken.

POINTS ON APPEAL
POINT I:
The Court erred in denying petitioner's writ of
habeas corpus and motion to vacate and set aside judgment of conviction and should be overruled because the
accused was not afforded his constitutional right to
counsel at his preliminary hearing.

POINT II:
Since no transcript of the testimony is present for
review there is no record to determine whether the
accused competently and intelligently waived his constitutional right to counsel at the preliminary hearing.

ARGUMENT
The points set forth above are so inter-related that
i1t the interest of clarity they are discussed jointly.
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This Court has long been committed to the proposition that a final judgment of conviction can be subject
to collateral attack by an extraordinary writ only when
the interests of justice so demand because of some
extraordinary circumstance or exigency as when tht
requirements of law have been so ignored or distorted
that the accused has been deprived of "due process of
law". Sullivan v. Turner, 22 Utah 2d 85, 448 P 2d
907. This case meets these requirements. See also:
Bryant v. Turner, 19 Utah 2d 284, 431 P2d 121; Price
v. Johnson, 334 U.S. 266, 68 S. Ct. 1049; Fay v. Noia,
372 U.S. 391, 83 S. Ct. 822.
At the preliminary hearing the appellant was not
represented by counsel. The right of the accused to haw
counsel is one of those rights included in the concept
of due process of law. Sec. 12, Art. 1, Utah Constitu·
tion; U.S. Constitution Amends. 6, 14. Gideon 1.
'Vainwright, 372 U.S. 335, 83 S. Ct. 792. The failure
of such representation is a departure from due process
of law and is one of the exceptions from the rule of
finality of judgments and may, therefore be collaterally
attacked. Alires v. Turner, 22 Utah 2d 118, 449 PZd
241; Johnson v. Zerbst, 304 U.S. 458, 58 S. Ct. 1019:
5 A.L.R. 3d p. 1269.

The constitutional right to counsel extends to the
preliminary hearing. In Utah a preliminary hearing
is a critical stage in a criminal proceeding where rights
are preserved or lost. Right to counsel is as important
at the trial itself. Hamilton v. Alabama, 368 U.S. 52.
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82 S.Ct. 157. \Vhite v ..Maryland, 373 U.S. 59, 83 S.Ct.

1050. :Massiah v. U.S., 377 U.S. 201, 84 S. Ct. 1199.
Arsenault v ..Mass., 393 U.S. 5, 89 S. Ct. 35.

Ill short the accused has the absolute right to
counsel in any criminal case, at any stage, on any issue
and a failure to afford such counsel constitutes a per
se violation of due process. The accused requires the
guiding hand of counsel at every step in the proceeding
against him. Although counsel at the trial is of great
rnlue the time when an arrested person really needs
the help of a lawyer is when he is first arrested and
from then on to the trial. The intervening period is so
full of hazards for the accused that he may have lost
any legitimate defense long before he is arraigned and
put on trial. 20 A.B.A. J. 77, 78; Utah Law Review
Y ol. 1952 No. 2 pp. 224-230.
The constitutional right to counsel is alisolutc
unless the right is competently and intelligently waived.
Gideon v. \Yainwright, supra. Since there is no transcript of the testimony before and during the preliminary hearing there is no record present for this Court
to determine ·whether the accused "competently and
intelligently" waived his constitutional right to counsel.
Scott\'. Nevada, 81 Nev. 380, 404 P2d 3; Utah Law
ReYiew Y ol. 1969 No. 3 p. 535. In Utah only in homicide cases is a transcript mandatory and in other cases
only upon the demand of the prosecutor. U.C.A. 1953,
77-15-14. Proof of an intelligent and competent constitutional right to counsel waiver should not rest on
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the whim of the prosecuting attorney. One should not
have a preliminary hearing without benefit of counsel
unless a record is present to determine whether an
intelligent and competent ·waiver has been made by the
accused. Under the present statute the prosecutor could:'
refuse to allow a record to be made in non-homicide i
cases and thereby foreclose a review by any appellate
court on the question of waiver of counsel. State "·
Sheffield, 45 U. 426, 146 P. 306.

l
!
l

In the event the court overrules the lower Court
r
the court can rule if it chooses that its decision in the r
instant case does not require retrospective application t
since it involves new interpretations of criminal laws.
Mapp v. Ohio, 376 U.S. 643, 81 S. Ct. 1684.
I
1_

I

CONCLUSION

'"T

!
i

I

I

I
The petition for
rit of Habeas Corpus and the
l\iotion to Vacate and Set Aside the Judgment of Con· 1
viction should be granted because the accused was not 1
r
afforded counsel at the preliminary hearing and because :
there is no record to determine whether his constitu· ;
tional right to counsel was competently and intelligently [

waived.

Respectfully submitted,
S. V. LITIZZETTE

178 South Main Street
Helper, Utah 84526

Attorney for Appellant
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